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TORRUELLA, Chief Judge. Appellant Metropolitan Life

| nsurance Conpany ("Mt Life"), inits capacity as d ai nrs Adm ni strator
of the Raytheon Company Long Term Di sability Benefits Plan (the
"Plan"), concl uded t hat appel | ee Raynond VI ass was no | onger eligible
for long-termdi sability benefits as of Septenber 8, 1996 because he
was no | onger "totally di sabled.” The district court concl uded t hat
Met Life's decision to discontinue benefits was "arbitrary and

capricious," and granted summary j udgnent to VIl ass. M ass v. Rayt heon

Enpl oyees D sability Trust, 96 F. Supp. 2d 51 (D. Mass. 2000) (denyi ng

sunmary judgnment for defendants); Vlass v. Raytheon Enpl oyees

Dsability Trust, Gv. No. 99-10146-JLT (D. Mass., June 6, 2000) (order

granting summary judgnent to plaintiff). For the reasons stated bel ow,
we reverse.
BACKGROUND
VI ass began wor ki ng f or appel | ant Rayt heon i n Cct ober 1985.
I n February 1995, he was di agnosed wi t h di abeti ¢ neuropat hy and chronic
pai n. He was deened "fully di sabl ed” in March 1995, which entitled him

tothe receipt of short-termdisability benefits.? After ei ghteen

1 Anenployeeiseligiblefor benefits duringthe first ei ghteen nont hs
of disabilityif heis "fully disabled,"” nmeaningthat "because of a
si ckness or injury,"” he "cannot performthe essential el ements and
substantially all of the duties of his. . . job at Rayt heon even with
a reasonabl e accommodati on."
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nont hs of receiving disability benefits under the Pl an, an enpl oyee
must be "totally disabled" to continue receiving benefits.?

On Sept enber 8, 1996, Met Life concluded that VI ass was not
"total ly di sabl ed" under the terns of the Pl an, and accordi ngly deni ed
VI ass' s request for long-termdi sability paynments. Met Lifereliedon
four pieces of evidence inmkingits decision: (1) an August 7, 1996
report by Dr. Elizabeth Buchanan which indicated that Vlass was
"capabl e of working in a desk job" and coul d performcertain physi cal
tasks; (2) a May 24, 1996 i ndependent nedi cal exam nati on perforned by
Dr. Robert Levine, whichindicatedthat VI ass suffered sone physi cal
restrictions, but that these physical |limtations did not make
enpl oynent an inpossibility; (3) anindependent vocati onal assessnent
undert aken by CGrawford D sabi |l ity Management whi ch found MVl ass "capabl e
of perform ng skilled enploynent at a sedentary to light |evel
capacity;" and (4) atwo-day surveillance of Vl ass, whi ch denonstrat ed
his ability to performat | east sone physical activity. Basedonthis
evi dence, and consi dering M ass's other skills, Met Life concluded t hat
t here was "insufficient medi cal evidence of a functional inpairmnent
that would interfere with [his] ability to perform any and all

occupations. "

2 To be "total ly di sabl ed," an enpl oyee nmust be "ful |y di sabl ed" under
t he Pl an, and he nust be unabl e to "do any ot her job for which he . . .
is fit by education, training or experience."
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The district court disagreed. It re-evaluated the two
medi cal reports on which Met Life had relied and found that they
underm ned Met Life's position. Vlass, 96 F. Supp. 2d at 52-53.
Because earlier reports filed by Dr. Buchanan conflicted with the
August 7 report, the district court discountedit as a cursory "bl ock
form' prepared at Met Life's request. |d. at 52. The court read Dr.
Levine's opinion as indicating that Vlass was "totally,"” if not
necessarily "permanent|y" di sabl ed as of May 24, 1996. 1d. at 53. In
addition, thedistrict court relied heavily on ninereports prepared by
Dr. Richard Levy, atreating neurol ogi st, who repeat edl y opi ned t hat
VIl ass was "totally di sabled.” The district court thus concl uded t hat
Met Life had relied on "unduly selective, . . . extracted nmedical

observations, " taken out of context. 1d. It then discounted the
vocati onal assessnent report and surveillance report as having "little
i ndependent nerit" because they were based on "m scharacteri zati ons of
t he nedi cal reports.” 1d. The court concluded that Met Life | acked
"substantial evidence" to support its termnation of benefits, and t hat
t he only reasonabl e concl usi on was t hat VI ass was "total |y di sabl ed”
under the terns of the Plan. 1d. at 54.
DI SCUSSI ON

Qur reviewof thedistrict court's grant of sunmmary j udgnent

is de novo. Doyle v. Paul ReverelLifelns. Co., 144 F. 3d 181, 183 (1st

Cir. 1998). Wen a Pl an Adm ni strator has di scretionto determ ne an
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applicant's eligibility for benefits, such as here,3the adm nistrator's
deci si on nust be uphel d unl ess "arbitrary, capricious, or an abuse of

discretion.” 1d. (quotingDiaz v. Seafarers Int'l Union, 13 F. 3d 454,

456 (1st Cir. 1994)). This standard neans that the adm nistrator's
decisionw || beupheldif it is reasoned and "supported by substanti al

evidenceintherecord.” |d. at 184 (quotingAssoci ated Fi sheri es of

Maine, Inc. v. Daley, 127 F. 3d 104, 109 (1st Cir. 1997)). Evidenceis

"substantial" if it isreasonably sufficient to support a concl usion.
ld. Moreover, the existence of contradi ctory evi dence does not, in
itself, make the adm nistrator's decision arbitrary. 1d. (citing

Sprague v. Director, OWC P., 688 F.2d 862, 865-66 (1st Cir. 1982)).

We begin wi th the evi dence supporting VMl ass' s cl ai mof total
disability. Vlass's nost i npressive evidence is the opinion of Dr.
Levy, one of his primary treating physicians. At the beginning of
Vl ass's treatnent, Dr. Levy opi ned that Vlass was virtually i ncapabl e
of any physical activity. AMrch 9, 1995 eval uati on (nmade soon after
Vlass filed his original disability claim found that VI ass had 0%

capacity todrive, use public transportation, wal k, stand, sit, reach,

3 The Pl an provides that "[t]he Plan Adm ni strator, and, with respect
toclainms adm ni stration, the Cl ai ms Adm ni strator, shall have t he
exclusiveright, intheir solediscretion, tointerpret the Pl an and
decide all natters arisingthereunder, includingtheright toremedy
possi bl e anbiguities, inconsistencies, or omssions. Al |
determ nations of the Pl an Adm ni strator and A ai ns Adm ni strator with
respect toany matter withintheir assi gned responsi bilities hereunder
shal | be concl usi ve and bi ndi ng on al | persons unless it can be shown
that theinterpretationor determnationwas arbitrary or capricious."
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grasp and clinmb. A year later, on March 4, 1996, Levy wote t hat
Vlass's "paininterfere[s] withhisability to function at work," and
that his pain nmedication"couldinterferew th his cognitive function."
Levy concl uded t hat VI ass remai ned "di sabl ed fromhi s prior and al |
occupations.” |In Septenber 1996, Levy reasserted that the pain
attri butabl e to the diabeti c neuropat hy was di sabling, but alsorelied
on VI ass' s under |l yi ng di abet es and unrel at ed heart probl ens as support
for a finding of total disability. Finally, in Novenber, after
vi ewi ng t he surveil | ance vi deot ape, Levy acknow edged that "[M ass] is
capabl e of doingthings. . . froma physical standpoint," but still
concluded that Vlass "renmmni n[ed] permanently disabled."

Vlass also relies, in part, on reports submtted by
Dr. Buchanan and Dr. Levine. In a Septenber 11, 1995 | etter, Buchanan
concluded that Viass's "[in]ability to mai ntai n adequate concentration
and endurance [sufficient for a] regul ar job" nade VI ass "currently
totally disabled.” A My 24, 1996 eval uati on by Levi ne i ndi cat ed t hat
VI ass remai ned tenporarily disabled at that point, although his
condition was unlikely to be pernmanent.

Finally, Vlass points to his own reports of subjective
feel i ngs of pai n, whi ch have remai ned consi st ent t hroughout the termof
his disability.

We nowturn to the evidence supporting Met Life's position.

Al t hough the district court criticized appellant for relying on
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"sel ective consideration of the nmedi cal evidence, " our eval uati on of
the recordindicates that the particul ar sel ecti on nmade by appel | ant
was appropriate and reasonable. First, Met Life chose to focus on Dr.
Buchanan' s August 7, 1996 eval uati on (findi ng that VIl ass was no | onger
totally disabled), and placed little weight on her earlier
determnations to the contrary. Buchanan's | ater reports i ndicate that
she had changed her opi ni on of Vlass's disability by Septenber 1996;
noreover, a cl ose | ook at her eval uations i ndi cates that this shift was
not arbitrary or sudden, but refl ected Vl ass' s ongoi ng i nprovenent. 1In
Sept enber 1995, Buchanan found that Vlass was "not currently
enpl oyabl e, " but that it was "possi bl e that over the next year he
[ woul d] have i nprovenent."” Her di agnosi s was based not on Vl ass's
inability to performphysical tasks, but instead on "his[in]abilityto
mai nt ai n adequat e concentrati on and endurance.” On March 25, 1996,
Buchanan opi ned t hat physi cal exertion continuedto cause VI ass pai n,
but t hat he was probabl y capabl e of undertaki ng vocati onal training for
a desk job. To the extent that Buchanan had previ ously focused on
M ass'sinability toconcentrate as indicative of total disability, her
March | etter indicates a shift in her opinion. Furthernore, in August
1996, Buchanan concl uded t hat VI ass coul d work 5-6 hours i n a day,

al beit with frequent changes i n position.# Buchanan al soindicatedin

4 The district court criticizedthis report, and di scountedit, for
havi ng been entered on a Met Life supplied"block form" WVl ass, 91
F. Supp. 2d at 52. It provided no |l egal or factual reasoning for so
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August that MV ass coul d performa host of physical activities, and even
lift (on infrequent occasions) up to 50 pounds. Buchanan's fi nal
report thus directly contradicts Levy's opinion. Moreover, it is
consi stent bothwith Levine's report and her own earlier findings,
whi ch indicated that VI ass's disability was unlikely to be pernmanent,
had | ast ed | onger than nornal for di abetic neuropathy, and was show ng
signs of inprovenent.

The second pi ece of evidencereliedonby Met Lifeis the
vocational assessnment perforned by Crawford i n August 1996. The
assessnment consi dered the nost recent opinions of Drs. Buchanan,
Levi ne, and Levy.®> G ven the functional capacity gl eaned fromt hose
opi nions, and M ass' s educati onal and experiential background, G aw ord
concl uded t hat "M ass [ was] capabl e of perform ng skilled enpl oynent as
a sedentary to light level." The report al so suggested several
enpl oynent alternatives that VlIass m ght pursue.

The third pi ece of evidence, the surveillance report, isthe

most damming to Vlass. This is not so nuch because of the physi cal

doing. In our de novo reviewof the district court's decision, we
consider the formas we would all other evidence in the record.

S Althoughthe district court inpliedthat the assessnent was based on
t he appell ants' m scharacterization of the nedical evidence, our
readi ng of the record cannot support such a suggesti on. The assessnent
didrely on the nost recent opi ni on of each doctor. G ven that all of
t he doct ors agreed t hat di abeti c neuropat hy was potentially a tenporary
condition, it seens em nently reasonable for Crawford to have focused
on their nost recent diagnhoses.
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activity VI ass was seen doi ng whi | e under surveill ance: one can i magi ne
circunstances inwhichlifting alawnnmower out of a car, carryingtrash
bags, or hel ping dogs into a car are tasks consistent with the Pl an
definition of total disability.® However, the surveillance report does
nor e t han establ i sh Vl ass' s physi cal capabilities. It alsodirectly
conflictswithDr. Levy's opinionastothese capabilities. Levy had
originally opined that Vlass had virtually no ability to perform
physi cal tasks, which woul d i ndeed make hi mtotal |l y di sabl ed. More
recent opinions by Levy, although they did not focus on the previously
di agnosed physi cal incapacity, did not suggest any change in this
di agnosi s. The surveillance indicated that VIass's physical

[imtations innoway matched Levy' s ori gi nal (unchanged) di agnosi s.

Moreover, to the extent that Levy's | ater opinions shifted froma

determ nation of pure physical incapacity to one of dimnished

¢ Vlass filed an affidavit suggestingthat the physical activityin
guestion was consistent with his total disability because his doctors
had counsel ed hi mto exercise. M ass filedthe affidavit, however, on
February 28, 2000, nonths after Met Life had announced its decisionto
di sconti nue benefits. W have not yet deci ded whether therecordina
case such as this should only include itenms available to the
admnistrator at thetine of its decision. Doe v. Travelers Ins. Co.,
167 F.3d 53, 57 (1st Gr. 1999) (assum ng arguendo such alimtation);
see al so Chandl er v. Rayt heon Enpl oyees Di sability Trust, 53 F. Supp.
2d 84, 85 n.1 (D. Mass. 1999), aff'd 229 F. 3d 1133 (2000) (hol di ng t hat
therecordislimtedinthis nmanner); McLaughlin v. Reynol ds, 886 F.
Supp. 902, 906 (D. Me. 1995) (refusing to suppl enent the record when
reviewis under an "arbitrary and capricious” standard, asit is here).
Inthis case, as we expl ain, whet her we consi der the affidavit as part
of the record or not i s of no consequence, given that the surveillance
effectively i npeaches Dr. Levy's opinion, which provi des al nost al | of
VIl ass's supporting evidence.
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cognitive function, they were directly contradicted by the opi ni on of
Dr. Buchanan, and partially contradicted by that of Dr. Levine.
It is the responsibility of the Adm nistrator to wei gh

conflictingevidence. Guarino v. MetropolitanlLifelns. Go., 915 F.

Supp. 435, 445 (D. Mass. 1995). Dr. Levy's original diagnosis that
Ml ass was entirely i ncapacitated was gai nsai d by t he di agnoses of ot her
doctors and the surveillance report. D fferent doctors gave different
opinions astothe effect of Viass's painonhis ability tofunctionin
a normal workpl ace without physical demands. And the vocati onal
assessnent i ndi cated that V ass was capabl e of perform ng adequately in
ot her occupations despite his pain. Gventhis conflicting evidence,
we cannot say that Met Life was arbitrary and capricious inits
deci sion to discontinue Vlass's benefits. W nust thereforereverse

t he decision of the district court.

-11-



